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It	 is	 our	 hope	 that	 enactment	 of	 this	 bill	 will	 induce	 taxpayers	 with	 existing	
businesses	to	elect	to	amortize	the	start-up	costs	of	a	marginally	related	business	
[emphasis	added]	thereby	reducing	the	number	of	controversies	in	this	area.	In	the	

















et al.: The Contemporary Tax Journal Volume 8, No. 1 – Winter 2019
































































































et al.: The Contemporary Tax Journal Volume 8, No. 1 – Winter 2019
























































































49 Id. at 108. 
50 Service obtains this tax filing data using line item estimates from a sampling of data from Form 4562.  
51 I.R.S. (June 20, 2018), https://www.irs.gov/statistics/soi-tax-stats-partnership-returns-line-item-estimates-
publication-5035. 
52 I.R.S. (June 20, 2018), https://www.irs.gov/statistics/soi-tax-stats-corporation-income-tax-returns-line-item-
estimates.	
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2010	 315,580	 20,050	 	$							90,401		 	$										4,509		
2011	 311,380	 12,166	 	$							96,973		 	$										7,971		
2012	 307,763	 13,970	 	$							49,780		 	$										3,563		
2013	 291,132	 16,075	 	$					123,942		 	$										7,710		
2014	 308,173	 14,820	 	$					279,278		 	$								18,845		




















2008	 106,343	 25,816	 	$						133,862		 	$										5,185		
2009	 103,937	 22,571	 	$							71,594		 	$										3,172		
2010	 90,196	 22,721	 	$						106,729		 	$										4,697		
2011	 94,096	 16,275	 	$							84,572		 	$										5,196		
2012	 96,038	 14,944	 	$						110,111		 	$										7,368		
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55	Walberg, supra, note 44.	































Deductible	 14	 9	 3	 11	 22	 4	 0	 4	 67	
Amortized	
≤5	years	 6	 4	 3	 1	 1	 2	 0	 4	 21	
Amortized	
>5	years	 0	 0	 1	 1	 0	 0	 2	 1	 5	
Fully	
Capitalized	 0	 5	 0	 0	 0	 1	 0	 0	 6	
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In	general,	 if	a	taxpayer	transfers	property	to	another	party	 in	a	 like-kind	exchange	during	the	
current	tax	year,	the	taxpayer	defers	the	gain	(or	loss)	on	the	exchange	and	must	file	IRS	Form	














Year	 Frequency	 Amount**	 Frequency	 Amount**	 Frequency	 Amount**	
2013	 216,581	 $7,863,355	 87,921	 $39,077,461	 24,711	 $27,456,146	
2012	 174,580	 $7,834,355	 79,454	 $38,124,028	 16,949	 $15,680,311	
2011	 156,930	 $3,871,938	 76,479	 $20,601,736	 20,807	 $9,213,893	
2010	 146,526	 $2,723,076	 60,883	 $31,026,428	 17,501	 $6,126,371	
2009	 129,907	 $4,562,209	 56,022	 $25,678,583	 20,248	 $3,541,254	


































potentially	 be	 recognized	 if	 non-cash	 boot	 is	 given	 to	 the	 other	 party	 and	 the	 property’s	 fair	
market	value	is	less	than	the	taxpayer’s	basis	in	the	property.	
Under	 the	 Sec.	 1031	 rules	 before	 the	 TCJA,	 there	were	 three	 different	 classes	 of	 property	 to	









There	 were	 also	 additional	 requirements	 for	 intangible	 personal	 property	 or	 non-depreciable	
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exchange	 is	 subject	 to	 the	new	 law	and	 thus	personal	property	would	not	qualify	 as	 like-kind	






the	 relinquished	property	and	 the	 replacement	property,	 to	determine	whether	 the	exchange	
satisfies	the	real	property	limitation.	















State	 law	 characterizations	 of	 property	 is	 a	 factor,	 but	 not	 the	 sole	 determinative	 factor	 for	







An	 example	 provided	 in	 IRS	 Chief	 Counsel	 Advice	 201238027	 demonstrates	 further	 that	 an	
exchange	of	two	natural	gas	pipelines,	one	in	State	A	classified	as	personal	property	and	the	other	
in	State	B	classified	as	real	property	are,	in	fact,	like-kind	for	the	purposes	of	section	1031	since	









Although	 the	 distinction	 between	 section	 1245	 and	 section	 1250	 property	 is	 needed	 for	










In	 regard	 to	 the	 basis	 of	 like-kind	 property	 received	 in	 a	 like-kind	 exchange,	 the	 replacement	
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In	a	deferred	 forward	exchange,	 in	order	 for	section	1031	to	apply,	 the	potential	 replacement	
property	 must	 be	 identified	 (with	 certain	 requirements)	 on	 or	 before	 the	 45th	 day	 after	 the	




taxpayer’s	 tax	 return.20	 	 This	 180-day	 period	 is	 also	 known	 as	 the	 “exchange	 period”.21	 The	
exchange	period	is	determined	with	a	properly	filed	extension	which	means	that	if	the	exchange	
period	is	expected	to	extend	beyond	the	original	due	date	of	the	tax	return,	the	taxpayer	must	











(QEAA).23	 In	 these	 transactions,	 property	 is	 “parked”	with	 the	 accommodation	 party	 under	 a	
permissible	agreement,	and	although	not	required	to	follow	the	rules	under	section	1031(a)(3),	
there	still	must	be	genuine	intent	of	a	like-kind	exchange	and	must	accomplish	such	transaction	





























party	 that	gives	up	 the	other	property	may	either	 recognize	gain	 to	 the	extent	 the	boot’s	 fair	
market	value	exceeds	the	adjusted	basis,	or	loss	to	the	extent	that	the	adjusted	basis	exceeds	the	
fair	market	value.25	
Many	 taxpayers	have	been	and	will	 continue	using	 cost	 segregation	 studies	 to	 classify	 certain	
property	as	section	1245	(personal	property)	assets	to	utilize	shorter	useful	lives	for	depreciation	
purposes.	 In	 situations	 where	 these	 taxpayers	 later	 exchange	 real	 property	 that	 qualifies	 for	
section	1031,	there	may	be	multiple	assets	 involved,	some	of	those	being	section	1245	assets,	
which	 although	 classified	 as	 such	 for	 depreciation	 purposes,	 may	 or	 may	 not	 meet	 the	 real	
property	 classification	 for	 section	 1031	 purposes.	 Proper	 planning	 should	 be	 made	 in	 these	




property	 in	 the	 context	 of	 these	 transactions	 may	 be	 needed,	 it	 will	 remain	 important	 for	
taxpayers	and	those	involved	with	these	arrangements	to	carefully	review	the	like-kind	exchange	
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